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Crucial Legal Decisions Expected in Coming Months

Construction activity on the Atlantic Coast Pipeline was suspended several months ago as the
result of a stay from the Fourth Circuit Court of Appeals regarding a successful challenge to the
endangered species biological opinion that had been issued by the U.S. Fish and Wildlife
Service. But, a decision on that important case, as well as decisions regarding some other cases
challenging permits for the ACP are expected over the next 3-4 months. Here is a rundown of
the status of the key court cases that have been brought by various ABRA member organizations.

1. FERC Certificate — A challenge to the Federal Energy Commission’s (FERC) issuance of a
certificate for the ACP on October 13, 2017 was filed with the Fourth Circuit Court of Appeals
on August 16, 2018. The plaintiffs are 14 conservation groups, represented by the Southern
Environmental Law Center (SELC) and Appalachian Mountain Advocates. The suit could not
be filed until FERC formally rejected a request for a rehearing of the certificate, which did
not occur until August 10. One basis of the suit is the petitioners’ contention that FERC did
not look behind the affiliate agreements that Dominion Energy and Duke Energy, (principal
partners in the project) claim demonstrate that the pipeline is needed in Virginia and North
Carolina markets. The petitioners argue that FERC’s Environmental Justice Impact
Statement is fatally flawed. Jurisdiction of the case has been transferred to the D.C. Circuit
Court of Appeals. Oral arguments are expected to occur in the fall of 2019.

2. Forest Service Permit — On January 23, 2018, the U.S. Forest Service granted the ACP a
Special Use Permit to cross national forest lands and a right-of-way to cross beneath the
Appalachian National Scenic Trail (ANST). This action followed a November 17, 2017
decision by the Forest Service to amend the Forest Plans for the George Washington and
Monongahela National Forests to accommodate the ACP. A suit was filed on February 5,
2018 by seven conservation/environmental organizations (most members of ABRA)
represented by SELC, arguing that the Forest Service had rushed to judgment to approve the
project, notwithstanding raising serious questions about the project’s ability to be built over
steep mountain terrain without serious environmental damage. The case was argued before
a three-judge panel on September 28, 2018. On December 13, the Fourth Circuit ruled to
vacate the Forest Service permit, expressing agreement with the petitioners about
environmental threats being improperly evaluated and the Forest Service’s failure to asses
off-forest alternatives, and in addition ruled that the Forest Service lacked the authority to
grant the project permission to cross the ANST.

Atlantic Coast Pipeline, LLC (ACP, LLC) on January 28 filed with the Fourth Circuit
requesting a rehearing en banc, meaning a hearing on the case before all fifteen judges of the
Fourth Circuit. The Fourth Circuit rejected the ACP, LLC petition for rehearing and an
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appeal to the U.S. Supreme Court was filed June 25. The Supreme Court is expected to
decide in October whether to take the case.

Fish and Wildlife Service — The U.S. Fish and Wildlife Service’s (FWS) biological opinion on
threats to endangered species by the ACP was vacated by the Fourth Circuit Court of Appeals
on May 5, 2018, but an opinion from the Court explaining its order was not issued until
August 6. A new biological opinion was issued by the FWS that sought to meet the court’s
objections. That re-issued opinion was also been challenged by the petitioners, (Defenders of
Wildlife, Sierra Club and the Virginia Wilderness Committee) represented by SELC. That
challenge was argued before the Fourth Circuit on May 9, 2019. A decision is expected later
in the summer. The re-issued biological opinion is currently stayed pending a ruling by the
court.

National Park Service Permit — The National Park Service’s (NPS) December 2017 approval
for the ACP to cross underneath the Blue Ridge Parkway was challenged in the Fourth
Circuit by Sierra Club and the Virginia Wilderness Committee, represented by SELC. The
Court vacated the permit on August 6, and FERC issued a stop-work order for the entire
project on August 10. The stop-work order was lifted September 17, just five weeks later,
when the NPS issued a new permit that purported to remedy the deficiencies in the earlier
permit. That permit was challenged again by the petitioners in the Fourth Circuit.

Before the case was argued, the Park Service asked the Court to vacate the previously issued
permit for the ACP to cross the Blue Ridge Parkway so the agency could “consider whether
issuance of a right-of-way permit for the pipeline to cross an adjacent segment of the
Parkway is appropriate.” The Fourth Circuit granted that motion on January 23. Thus, at
this writing, there is no permit for the ACP to cross the Blue Ridge Parkway.

. Army Corps of Engineers — The U.S. Army Corps of Engineers filed a motion on January 18
with the Fourth Circuit Court of Appeals for a remand and vacating of the permit that the
Huntington District of the Corps had issued for the Atlantic Coast Pipeline (ACP) to cross
rivers and streams in West Virginia. The Court had previously issued a stay of the
Nationwide 12 (NWP12) permit issued for the ACP by the Huntington District, as well as
other NWP12 permits issued for the project by Corps districts in Pittsburgh, Norfolk and
Wilmington that have jurisdiction over other portions of the ACP project. The motion was
unopposed and subsequently granted by the Court. While the action only directly affects the
portion of the ACP subject to the Huntington District’s jurisdiction (West Virginia portions
of the route), the stays on stream and river crossings for the ACP in the other Corps districts
remain in effect.

. Buckingham County Compressor Station Air Permit — The Virginia Air Pollution Control
Board voted on January 8, 2019 to grant an air permit for the proposed ACP compressor
station in Buckingham County, VA. The vote had been delayed several times and was
particularly contentious because of concerns over air emissions that would affect the
immediate area, as well as the Chesapeake Bay to the east, but also be because it would be
built proximate to an historic African American community, raising the issue of
environmental justice. The Southern Environmental Law Center (SELC), on behalf of
Friends of Buckingham, challenged on February 8 the Virginia Air Pollution Control Board’s
decision to approve Dominion’s Atlantic Coast Pipeline Buckingham County compressor
station. Joining SELC in the lawsuit, filed with the Fourth Circuit Court of Appeals, was the
Chesapeake Bay Foundation. SELC filed its opening brief on May 31. Response briefs are due
to be filed by July 24. Oral arguments are expected in the Fall.
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7. Virginia State Water Board 401 Certification — The Virginia water quality certification under

Section 401 of the Clean Water Act was granted December 12, 2017 by the State Water
Control Board. The action was challenged in a suit filed by SELC on behalf of several
conservation group clients and argued before the Fourth Circuit Court of Appeals on

September 28, 2018. The principal contention in the case was that the Board’s approval of
the certificate for the ACP was, on several grounds, arbitrary and capricious. On January 14,

2019, the Court rejected the arguments of the petitioners.

In the News:

Local/Atlantic Coast Pipeline

Possible pipeline risks open new probe against Dominion
- The Recorder — 7/11/19

https://www.abralliance.or: -content/uploads/201
2019-Recorder 20190614.pdf
The Federal Energy Regulatory Commission is looking into potential hazards of exposed pipeline coatings.

06/Pipeline-project-milestones-continue-through-

A church is fighting back against the Atlantic Coast Pipeline
- The Christian Century — 7/10/19

https://www.christiancentury.org/article/features/church-fighting-back-against-atlantic-coast-

pipeline?fbclid=IwARo0g5L0O1xzaM0s3NOfiwFmeLMBcylJ10PbWYDLLHKb-owT 1mXAMZ8p7vaY
And it has some prominent allies.

Woman rides horses across three states to protest Atlantic Coast Pipeline
- The Fayetteville Observer — 7/9/19

https://www.fayobserver.com/news/20190709/woman-rides-horses-across-three-states-to-protest-atlantic-
coast-pipeline

Way to go, Sarah Murphy! (and she made WaPo...not pictures there though) Thanks for your tireless efforts
to bring attention to this important fight!

Will Corporate ‘Clout’ Kickstart Atlantic Coast Pipeline?
- Who. What. Why. — 7/8/19

https://whowhatwhy.org/2019/07/08 /will-corporate-clout-kickstart-atlantic-coast-pipeline/

Feds want to know health effects of coatings used in Atlantic Coast
Pipeline
- The Progressive Pulse — 7/3/19

https://pulse.ncpolicywatch.org/2019/07/03/feds-want-to-know-health-effects-of-coatings-used-in-

atlantic-coast-pipeline

Federal regulators have asked the owners of the Atlantic Coast Pipeline to provide toxicological information
about chemicals used to coat the inside of pipes, according to a letter dated July 3.

Related:

- https://www.abralliance.org/wp-content/uploads/2019/07/FERC-presses-Atlantic-Coast-developer-
to-answer-critics-EE-Energywire-7-8-19.pdf

Mayors push for pipeline project
- The Wilson Times —7/2/19
http://www.wilsontimes.com/stories/mayors-push-for-pipeline-project,181974
The project has sparked opposition from environmental groups and property owners subject to eminent
domain during the land acquisition process. It’s also divided local governments, as some communities along
the pipeline’s route stand to see more potential economic benefit than others.
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What the Chickahominy Power Station Shows Us About How
Environmental Injustice Persists in Virginia
- Food & Water Watch — 6/27/19

https://www.foodandwaterwatch.org/news/what-chickahominy-power-station-shows-us-about-how-
environmental-injustice-persists-virginia

Project plans and permitting meetings effectively hidden from local citizens until their participation would be
meaningless.

Regional/Mountain Valley Pipeline, other

Mountain Valley 'quick take' fight heads to Supreme Court
-  E&E News —7/8/19

https://www.abralliance.or: -content/uploads/2019/07/Mountain-Valley-quick-take-fight-heads-to-
Supreme-Court-EE-Energywire-7-8-19.pdf

Landowners in the path of the 300-mile Mountain Valley natural gas pipeline through Appalachia asked the
justices to consider whether federal courts can allow pipeline firms to acquire private tracts before paying.

Seriff: Pipeline hurts, not helps, our economic growth
- The Roanoke Times - 7/10/19

https://www.roanoke.com/opinion/commentary/seriff-pipeline-hurts-not-helps-our-economic-

growth/article di3fe56a-4897-5f97-8443-ad7893853bcd.html
The Mountain Valley Pipeline is the last gasp of a dying industry. It will add little value to Virginia’s
economy.

You Haven’t Heard About This Nation-Wide Pipeline Expansion. That’s
How Industry Wants It.
- Food & Water Watch — 7/10/19

https://www.foodandwaterwatch.org/news/you-haven%E2%80%9qgt-heard-about-nation-wide-pipeline-
expansion-%E2%80%99s-how-industry-wants-it

The Transco Pipeline Extension has received suspiciously little media coverage, probably because the fossil
fuel industry is trying to avoid protest from the very communities the expansion will be impacting.

Historic Land Controversies Re-Emerge In Path Of Pipeline
- Blue Ridge Outdoors — 7/10/19

https://www.blueridgeoutdoors.com/environment/historic-land-controversies-re-emerge-in-path-of-
pipeline/

Fossil fuel extraction has left its embattled print on Appalachia since its beginnings in the late 1800s.

Big Picture:

Moody’s Analytics says climate change could cost $69 trillion by 2100
- The Washington Post — 7/8/19

9-trllhon -by-2100/2019/07/02/fgtbgqac-99cb-11e9-916d-9c61607d8190 story.html
The Moody’s report predicts that rising temperatures will “universally hurt worker health and productivity”
and that more frequent extreme weather events “will increasingly disrupt and damage critical infrastructure
and property.”

Even FERC can’t deny the energy transition
- PV Magazme -7/8/19
https: :
conventional-power/
The latest projections from the federal agency show no growth in fossil fuel capacity over the next three
years, while new solar and wind more than make up for nuclear retirements.
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Council on Environmental Quality Seeks Public Comment on Draft NEPA
Greenhouse Gas Emission Guidance

- JD Supra —7/9/19
https://www.jdsupra.com/legalnews/council-on-environmental-quality-seeks-42541/

The Council on Environmental Quality has published Draft Guidance to federal agencies to evaluate the
effects of greenhouse gas emissions under the National Environmental Policy Act. The Draft Guidance is
largely consistent with the approach taken by the Federal Energy Regulatory Commission in recent natural
gas infrastructure orders. Comments are due on July 26, 2019.

'Protesters as terrorists': growing number of states turn anti-pipeline

activism into a crime
- The Guardian — 7/8/19

https://www.theguardian.com/environment/2019/jul/08 /wave-of-new-laws-aim-to-stifle-anti-pipeline-
protests-activists-say

Conservative lawmakers have put forward laws criminalizing protests in at least 18 states since 2017 that civil
liberties advocates say are unconstitutional.

'Clean' natural gas is actually the new coal, report says: Don Pittis
- CBC-7/2/19

https://www.cbc.ca/news/business/Ing-climate-investment-1.5192148
Global investment of more than $1 trillion in planned LNG plants at risk

How Each Country Contributed to the Explosion in Energy Consumption
- Bloomberg —7/9/19

https://www.bloomberg.com/graphics/2019-international-energy-use-renewables-coal-0il/
The rise in energy demand is essentially a story of economic and population growth and the global balance of
energy demand has shifted dramatically since 1980. Lots of cool graphs...and who doesn’t like a good graph?

New Solar + Battery Price Crushes Fossil Fuels, Buries Nuclear
- Forbes — 7/1/19

https://www.forbes.com/sites/jeffmemahon/2019/07/01/new-solar--battery-price-crushes-fossil-fuels-

buries-nuclear
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